IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANE M SI LVI OTTI : CIVIL ACTI ON
V.
THE MORNI NG CALL, | NC. ; NO. 01-4692

MEMORANDUM
wWal dman, J. Decenber 12, 2002

| . | nt r oducti on

Plaintiff has asserted a clai munder the Anericans wth
Disabilities Act ("ADA"), 42 U S.C. 8§ 12101 et seq. Plaintiff
al | eges that defendant discrimnated agai nst her because of her
disability when it failed to accormmodate her and ultimtely
term nated her enpl oynent.

Presently before this court is defendant's notion for
summary judgnent. Defendant asserts that plaintiff was an
i ndependent contractor and not an "enpl oyee" within the scope of
the ADA, and has in any event failed to present conpetent
evi dence from which one could reasonably find that defendant
di scrim nated agai nst her because of her disability.

1. Legal Standard

In considering a notion for sunmary judgnment, the court
nmust determ ne whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of

material fact and that the noving party is entitled to judgnent



as a matter of law" Fed. R GCv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone are "material." Anderson, 477
US at 248. Al reasonable inferences fromthe record are drawn
in favor of the non-nmovant. See id. at 256.

Al t hough the nmovant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary

judgnment with speculation or by resting on the allegations in the
pl eadi ngs, but rather, nust present conpetent evidence from which
a jury could reasonably fund in its favor. Anderson, 477 U S. at

248: Ri dgewood Bd. of Educ. v. N.E. for ME., 172 F.3d 238, 252

(3d Gr. 1999); Wllians v. Borough of Wst Chester, 891 F. 2d

458, 460 (3d Cir. 1989).
I11. Facts
Wil e the parties understandably seek to draw different
conclusions fromthe record, there is virtually no dispute as to

the relevant facts. Fromthe conpetent evidence of record as



essentially uncontroverted, or otherwi se viewed in the |ight nost
favorable to plaintiff, the pertinent facts are as follow

Def endant operates a daily newspaper in Al entown,
Pennsyl vania. It has a bureau in Easton, Pennsyl vani a.
Def endant engaged plaintiff to provide services for its Easton
Bureau from August 1991 until July 30, 1999 when def endant
termnated the relationship. Throughout this period, plaintiff
rewote press rel eases submtted by comunity organi zati ons and
civic groups for publication. She also wote a feature article
and an op-ed colum on June 19, 1999.

Plaintiff suffers fromcerebral palsy. She was
di agnosed with the neurol ogi cal disorder at age two. She wal ks
and speaks with difficulty. She has no use of her left arm and
islimted to the use of three fingers on her right hand.
Plaintiff can operate a notor vehicle with appropriate
nmodi fications. She experiences fatigue with prol onged activity.

Plaintiff began working for defendant as a witer in
August 1991. She wrote pieces for the weekly "Nei ghbors" section
of the newspaper based on press rel eases submtted by | ocal
groups and organi zations. On Decenber 24, 1992, plaintiff and
def endant executed a "letter agreenent” formalizing their
rel ati onship.

The agreenent provided that plaintiff would undertake

certain witing assignnments "as an i ndependent contractor” and



that plaintiff was a "sel f-enpl oyed i ndependent contractor and
not an agent or enployee of the Morning Call." The agreenent
provided that plaintiff was responsible for all expenses incurred
in connection with conpleting her assignnents and for paynent of
all appropriate taxes. The agreenent did not obligate defendant
to publish any of plaintiff's work and defendant was free to edit
or change any subm ssion. Defendant had first-tinme publication
rights to plaintiff's subm ssions, but plaintiff was free to sel
her work to any publication outside the Lehigh Valley and to
those within the Lehigh Valley that were not direct conpetitors
of defendant. The termof the agreenent was one year and it was
automatically renewed unless and until term nated by either party
on thirty days notice. Plaintiff has acknow edged t hat
t hroughout this period, defendant regarded and treated her as an
i ndependent contractor.

From August 1991 to m d-1996, plaintiff worked in the
Morning Call Easton Bureau newsroom During this period, both
staff witers and freelance witers were permtted to use the
newsroom Wth assistance fromthe Pennsylvania Ofice of
Vocati onal Rehabilitation, defendant identified equipnent which
woul d help plaintiff performher job. Defendant purchased for
plaintiff's benefit a special device for opening mail, a conputer
keyboard with "sticky keys" to help plaintiff type, an orthopedic

chair, a tape recorder and a tel ephone headset.



In the sumrer of 1996, defendant's then editor, Jack
Tobi as, infornmed plaintiff and the other freelance witers that
they could no | onger use the newsroom of fices or equipnent, a
nmove he deened necessary to ensure that they retained the status
of i ndependent contractor. Wth assistance fromthe state,
plaintiff then purchased a conputer, nodem and printer and
rewote press releases fromher hone. She could still use the
newsr oom copy machi ne and tel ephone as necessary, however, she
made 95 percent of her tel ephone calls from her hone.

Plaintiff made herself avail abl e on weekdays between 11
a.m and 7 p.m On average, she worked 28 hours per week. She
woul d call or go to the newsroomto see if there were any press
releases that required rewiting. Plaintiff would sonetines
review press releases with her editor to determ ne the deadline
by which sonme were to be rewitten and prioritized the renai nder
herself. She would then return hone and submt her finished
versions to her editor via nodem |If nore press releases cane in
during the afternoon that were to be included in the foll ow ng
day's newspaper, plaintiff would make another trip to the
newsroom rewite themfromhone and then return to the newsroom
wth the press rel eases that evening. On average, plaintiff
received 15 press rel eases each day to rewite. During this
period plaintiff also contenpl ated openi ng her own public

rel ati ons busi ness.



Plaintiff was paid by defendant according to invoices
she submtted specifying the dates on which she had perforned
"freel ance news assistant work"” for the Morning Call. In 1997,
plaintiff began to receive a flat per diemfee for each day she
was available to work. She received $200 per five-day week.
When she was unavail able for a day, she would only bill defendant
for $160. Defendant paid plaintiff a flat $100 fee for any
feature story it published and $50 for other published articles
or opinion pieces. Plaintiff was paid by defendant from a
di stinct non-payroll account.

Def endant issued to plaintiff each year an I RS 1099
formreflecting "non-enpl oyee conpensation.”™ Plaintiff paid her
own social security and incone taxes. Plaintiff declared that
she was "sel f-enpl oyed" on her tax returns and deducted business
expenses including honme office, tel ephone and autonobile
expenses.

In July 1997, Robert Orenstein becane the Easton Bureau
editor. He was responsible for assigning plaintiff work and
editing her subm ssions. He spent between six and ei ght hours
per week editing plaintiff's work. Plaintiff's work often
contained i naccurate or mssing information and required
considerable editing. Plaintiff acknow edged that her work
cont ai ned such m stakes as typographical errors, incorrect

t el ephone nunbers and an absence of pertinent information. She



al so acknow edged that she was not nmaintaining a witing style
consistent wwth that of the Morning Call.

In June 1998, M. Oenstein had an annual review wth
his supervisor, Metro editor Dave Erdman. At this review, M.
Orenstein told M. Erdman that editing plaintiff's work took too
much of his time. M. Oenstein spoke with plaintiff about these
difficulties informally on several occasions. He showed her the
edited versions of her work as exanpl es of how she coul d i nprove.
About a year before plaintiff's termnation, M. Orenstein told
her that she would be termnated if the quality of her work did
not i nprove.

In June 1999, M. Orenstein again net wwth M. Erdman
for his annual review M. Oenstein again conplained that
editing plaintiff's work required too nuch tine. M. Erdman
authorized himto find an alternative neans of preparing press
rel eases for publication. M. Oenstein did so and notified
plaintiff on July 30, 1999 that her services were being
termnated. He explained to her that he had to devote too nuch
time to editing her work.

On Decenber 9, 1997, a delivery man had dropped a heavy
cabinet on plaintiff's legs. This resulted in a right foot
fracture that required a cast for three nonths and bone chips in
her left knee. Plaintiff now wal ks with a cane and has suffered

frompost-traumatic stress disorder. She also becane inconti nent



but did not share this information with anyone at work because
she was enbarrassed. As a result, it was nore difficult for
plaintiff to travel to and fromthe newsroom She asked M.
Orenstein if she could performher work in the newsroom Her
request was deni ed because M. Orenstein was concerned about
mai ntaining plaintiff's status as an i ndependent contractor.

Plaintiff asked M. Oenstein if she could include her
name and honme address in her published press release colums so
that issuers could send press releases directly to her and she
woul d not have to nake the trip to the newsroom M. Oenstein
denied this request for the reason that he needed to review the
press releases first to assess which were suitable for
publication. Plaintiff believed that working in her hone
exacerbated her post-traumatic stress disorder. In August 1998,
plaintiff asked M. Orenstein if she could return to work in the
newsr oom because her apartnent was very hot. Plaintiff stated
that at the tine she "was trying to buy an air conditioner" but
"couldn't find one." The request was agai n deni ed.

Plaintiff filed an application for unenpl oynent
conpensati on benefits effective August 1, 1999. She was found to
be ineligible for coverage because she was sel f-enpl oyed and her
wages were derived froma non-enploynent relationship. She
successfully appeal ed the decision and on Decenber 20, 1999 her

application for unenploynment conpensation was approved.



Plaintiff filed a claimwth the EEOC on May 2, 2000.
On June 11, 2001, the EECC determ ned that it could not concl ude
fromthe infornmation obtained in its investigation that there had
been any statutory violation and issued a right to sue letter.
It appears from correspondence between plaintiff's counsel and
the EEOC that the agency's determ nation was based on its finding
that plaintiff was not an "enpl oyee" of defendant.

I V. Di scussi on

The ADA enconpasses only persons who are "enpl oyees. "

See Menkowitz v. Pottstown Menorial Medical Center, 154 F.3d 113,

122 (3d CGr. 1998); Birchemyv. Knights of Colunbus, 116 F.3d 310,

312 (8th G r. 1997) (ADA does not enconpass i ndependent
contractors). The burden is on a plaintiff to show that she

falls within the scope of the statute. See EE. O C v. Zippo

Mqg. Co., 713 F.2d 32, 35 (3d Cir. 1983); Holtzman v. Wrld Book

Co., Inc., 174 F. Supp. 2d 251, 254 (E.D. Pa. 2001). \Wiether a

wor ker is an "enployee" within the neaning of the statute is a
gquestion of law to be determ ned by the court in the absence of

di sputed material underlying facts. See Cox v. Master Lock Co.,

815 F. Supp. 844, 845 (E.D. Pa.), aff'd, 14 F.3d 46 (3d Cr.
1993). Neither the finding of the state unenpl oynent
conpensati on board nor the contrary finding of the EEOC regarding

plaintiff's enpl oynent status are preclusive. See Roth v.

Koppers Indus., Inc., 993 F.2d 1058, 1062 (3d Cir. 1993); Levitt




v. University of Texas at El Paso, 847 F.2d 221, 227 (5th Gr.
1988) .

The ADA sinply defines "enployee" as "an individual
enpl oyed by an enployer.” 42 U S.C 8§ 1211(4). In the absence
of a neaningful statutory definition, the Third Grcuit had
adopted the "hybrid test," conbining the traditional conmon | aw
"right to control" test wwth an "economc realities" test, to
determ ne whet her an individual is an enployee or an independent

contractor. See Zippo Mg. Co., 713 F.2d at 38. The Suprene

Court, however, has since held that when interpreting statutes in
whi ch Congress failed neaningfully to define the term "enpl oyee, "
the courts should enploy the common | aw agency test identified in

Community for Creative Non-Violence v. Reid, 490 U S. 730, 751-52

(1989). See Nationwide Mut. Ins. Co. v, Darden, 503 U S. 318,

323 (1992). It is thus this test which the court nust enpl oy.

See Stouch v. Brothers of Order, 836 F. Supp. 1134, 1139 (E. D

Pa. 1993).

The pertinent factors in the common-| aw agency test
i nclude the purported enployer's right to control the manner and
means of the enploynent; the skill required; the source of the
instrunentalities and tools; the location of the work; the
duration of the relationship between the parties; whether the
hiring party has the right to assign additional projects; the

hired party's discretion over hours; the method of paynent; the

10



hired party's role in hiring and paying assistants; whether the
work is part of the regular business of the hiring party; whether
the hiring party is in business; the provision of enployee
benefits; and, the hired party's tax treatnent. See Reid, 490

U S at 751-52 (citing the Restatenent (Second) of Agency 8
220(2) (1957)). Each factor nust be wei ghed and no one factor is

deci sive, see id. at 751; Ei senberg v. Advance Rel ocation &

Storage, Inc., 237 F.3d 111, 114 (2d Gr. 2000), although greater

enphasis is given to the purported enployer's right to control

the manner and neans of enploynent. See Al exander v. Rush North

Shore Med. Ctr., 101 F.3d 487, 492 (7th Cr. 1996); Frankel v.

Bally, Inc., 987 F.2d 86, 90 (2d Cr. 1993); Lattanzio v.

Security Nat. Bank, 825 F. Supp. 86, 90 (E.D. Pa. 1993).

In an enpl oynent relationship, an enpl oyer has
di scretionary, routine control over the enployee's daily

activities. See Al exander, 101 F. 3d at 493. Def endant di d not

control how or where plaintiff did her work. Wile defendant
sonetinmes established a deadline for conpletion of work,
plaintiff could performthe work at any tinme within any such
deadl ine and could generally prioritize herself the order in

whi ch she did the work. Defendant did not supervise plaintiff's
daily work activities. Her subm ssions were edited but the
editorial process began only after plaintiff submtted her work

to defendant for publication. See DDA RE. Anmerica v. Rolling

11



St one Magazi ne, 101 F. Supp. 2d 1270, 1279 (C. D. Cal.
2000) (hol ding in assessnent of respondeat superior liability in
defamation case that editing of witten subm ssions is not

sufficient control to establish enployee status); Hernandez v.

Norris Square Givic Ass'n, 1995 U.S. Dist. Lexis 8427, *17 (E. D

Pa. June 13, 1995)(defendant's authority to make changes in
plaintiff's work and set deadline for conpletion insufficient
control to show plaintiff was enpl oyee).

Wi | e defendant had first-tinme publication rights,
plaintiff could sell her work to any publication outside the
Lehigh Valley and even to those within the region that were not
direct conpetitors of defendant. That plaintiff nmay not have
exercised this option does not alter the fact that she was
largely free to wite for nost other publications. See
Lattanzio, 825 F. Supp. at 89 (control does not arise from
plaintiff's choice not to pursue other opportunities).

Def endant did not exercise the type of routine control
ordinarily associated with enpl oyee st at us.

The task entrusted to plaintiff did not require unique
skill or expertise. It also was not a task suitably entrusted to
anyone with basic literacy or the various community press
rel eases could have been published upon receipt as witten. The
task called for the type of journalistic training or skills and

flair for phraseol ogy one woul d reasonably expect from soneone,

12



like plaintiff, with a degree in Communi cations. This factor
does not point significantly in either direction.

Plaintiff worked fromher home with equi pnent she
purchased and maintained in a manner ordinarily associated wth
sel f-enploynent. The relationship was year to year but of eight
years duration which favors plaintiff's position. Defendant did
not have the right to assign plaintiff additional projects and
did not do so. Wile plaintiff was free to submt additional
pi eces for possible publication, her assigned work was limted in
nature and scope. This factor favors defendant's position.

Plaintiff had considerable discretion over hours.
While plaintiff agreed to be avail able between 11 a.m and 7 p. m
to retrieve press rel eases when needed, she was free within
deadl i nes occasionally established to performher work at any
times she wished. 1In fact, plaintiff dedicated an average of 28
hours per week to her work for defendant. This factor does not
suggest enpl oyee st at us.

Def endant did not pay plaintiff a salary or hourly
wage. Plaintiff received a per diemfee based on invoices she
submtted for days dedicated to "free-|lance news-assistant work"
and a flat fee for any articles published. The paynent of a per
diem fee regardl ess of the actual volune of work product can
reasonably be likened to a salary. On the other hand, it is not

uncommon for independent public relations or other consultants to

13



receive a daily, weekly or nonthly fee during the period they are
retai ned and avail able to consult even for days or weeks during
whi ch no actual service is rendered. The flat fee arrangenent is
totally consonant with a freel ance or independent contractor
status. This factor overall is anbi guous and does not

meani ngfully favor the position of either party.

There is no conpetent evidence of record to suggest
plaintiff was precluded from engagi ng soneone at her expense to
assi st her with various aspects of her work. There also is no
evi dence that she ever did so and thus one cannot confidently
assess how any such arrangenent woul d actually have been
effectuated. This factor as a practical matter favors the
position of neither party.

Def endant clearly was in business and engaged plaintiff
to performwork which was part of its regular business. This is
consistent with enpl oyee status.

Plaintiff received no health, retirenent or other
enpl oyee benefits of any kind. She received no vacati on,
hol i day, personal or sick leave. This is highly inconsistent
w th enpl oyee status.

Plaintiff was treated as an i ndependent contractor for
tax purposes. She received a Form 1099 for "non-enpl oyee
conpensation.” No taxes or social security paynents were

wi t hhel d from her paychecks. Plaintiff declared herself to be

14



sel f-enpl oyed on her tax returns and took deductions for business
expenses. This factor strongly mlitates in favor of an
i ndependent contractor status.

The parties expressly provided in a witten agreenent
that plaintiff was an i ndependent contractor. Although such
contract |anguage is not determ native, it provides strong

evidence of plaintiff's status. See Holtzman, 174 F. Supp. 2d at

256. Plaintiff worked fromher hone with equi pnent she purchased
and mai ntai ned. She had consi derabl e discretion as to how and
when she perforned her work. Her daily work activities were not
subj ect to supervision. She was free to performwork for others.
She received no enpl oyee benefits. She had no social security or
i ncone taxes deducted. She declared herself to be self-enployed
on her tax returns and took deductions for expenses.

Plaintiff has not sustained her burden of show ng she
was an enpl oyee within the neaning of the ADA on the record
presented. Based on the totality of pertinent factors, plaintiff
must reasonably be held to be the independent contractor she
represented herself to be.

Def endant argues with considerable force that plaintiff
al so has presented no conpetent evidence fromwhich one could
reasonably find that the stated legitimte reason for her
term nati on of unacceptabl e perfornance and a resulting need for

an inordinate amount of editing tinme was pretextual.

15



Def endant argues with simlar force that there is no
conpet ent evi dence of record from which one could reasonably find
plaintiff's work product woul d have neani ngfully inproved and the
need for excessive editing been obviated if one of her two daily
trips to the newsroom had been elimnated or if all press
rel eases were sent directly by the issuers to her prior to an
editorial assessnent of newsworthiness. It is difficult to view
as unreasonable M. Oenstein's conclusion that assigning work
space to plaintiff in the newsroom could have effectively altered
her status as an independent contractor. It is difficult to
di scern any effective reasonabl e acconmobdati on whi ch was
realistically possible in the circunstances that coul d have been
i npl emented with any anount of interaction.

As plaintiff was not an enployee within the anbit of
the ADA, however, it is unnecessary definitively to address the
substance of her claimas if she were.

V. Concl usi on

The court cannot conscientiously conclude on the record
presented that plaintiff was an enployee within the anbit of the
ADA. Defendant is thus entitled to sunmary | udgnent.

Accordingly, defendant's notion will be granted. An appropriate

order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DIANE M SILVI OTTI : ClVIL ACTI ON
V.
THE MORNI NG CALL, | NC ; NO. 01-4692
ORDER
AND NOW this day of Decenber, 2002, upon

consi deration of defendant's Mtion for Summary Judgnent (Doc.
#9) and plaintiff's response thereto, consistent with the

acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and accordi ngly JUDGVENT is ENTERED in the above action

for the defendant.

BY THE COURT:

JAY C. VALDMAN, J.



